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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange
Carriers

CC Docket No. 01-338

Implementation of the Local Competition
Provisions of the Telecommunications Act
Of 1996

CC Docket No. 96-98

Deployment of Wireline Services Offering
Advanced Telecommunications
Capability

CC Docket No. 98-147

R o T T A N

COMMENTS OF WORLDCOM, INC.

WorldCom, Inc. (WorldCom), by its attorneys, respectfully submits the following
comments in response to the Federal Communications Commission’s (FCC’s or
Commission’s) Notice of Proposed Rulemaking (VPRM)' issued in the above-captioned

proceeding.

I. INTRODUCTION AND SUMMARY

The difficult regulatory work required to open local markets has barely begun.
The Commission should not use this triennial review as an opportunity to declare victory
prematurely and begin to dismantle the foundation upon which local competition will be
built. Failure to adopt and vigorously enforce pro-competitive policies, including non-
discriminatory access to the full array of unbundled network elements (UNEs), will allow

the incurnbent local exchange carriers (LECs) to continue their monopoly over local

' Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange
Carriers, CC Docket Nos. 01-338, 96-98 and 98-147, Notice of Proposed Rulemaking
(Dec. 20, 2001) (NPRM).
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services, re-monopolize the long distance business, and extend their dominance to the

newest industry sector, the Internet.

A. Only Six Years Have Passed Since the 1996 Act

The Telecommunications Act of 1996 became law only six years ago, six years
during which the telecommunications landscape has been dominated by Bell Operating
Company (BOC) litigation and intransigence. Only a few states have been able to
overcome the morass of lawsuits and BOC obduracy to arrive at prices for unbundled
network elements that comport with the Act’s cost-based standard. In the Local
Competition Order® and the UNE Remand Order3, the Commission established a
comprehensive scheme of pro-competitive policies, but in the succeeding years it has
gutted some of these policies {(e.g., effectively precluding competitive carriers from
obtaining loop-transport combinations [EELs]) and has failed to enforce others (e.g.,
national collocation intervals). A Notice that even suggests that in 2002 the Commission
is considering removing elements from the list of national unbundled network elements
indicates consummate impatience. The experience of the past six years has shown that
the Act’s scheme for opening local markets works when it is implemented and enforced.
The Commission’s duty in this proceeding is to give the Act a realistic opportunity to
work throughout the country.

Incumbent LECs today continue to enjoy the advantages of monopoly control
over local markets that was created and protected by decades of government-sanctioned
legal and economic barriers to entry. Consequently, firms that have survived the very

slow progress during the first six years of implementation of the 1996 Act, and the recent

: Implementation of the Local Competition Provision of the Telecommunications Act of
1996, First Report and Order, 11 FCC Rcd 15499 (1996) (Local Competition Order).

; implementation of the Local Competition Provisions of the Telecommunications Act of
1996, Third Report and Order and Fourth Further Notice of Proposed Rulemaking, 15
FCC Red 3696 (1999) (UNE Remand Order).
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precipitous downturn in the telecommunications industry, still need access to the
unbundling and other tools that Congress and the Commission have given them to enter
and compete in local markets. Indeed, it would be passing strange for the Commission to
reward the BOCs for their six-year record of resisting competitive entry into their local
markets by relieving them of the obligations that could lead to making those markets
competitive,

B. The Long Distance Example Suggests that Six Years is Insufficient to
Produce Competition

The development of robust competition for long distance took over twenty years,
and the path to long distance competition involved considerably fewer legal and
economic barriers than the path to local competition. In 1972, MCI introduced
competitive long distance service over its own facilities between Chicago and St. Louis.*
From that modest beginning, MCI, supported by a regulatory framework that permitted
MCT access to AT&T’s nationwide long distance services on a wholesale basis, built a
global network. Initial resale of AT&T’s services was key to winning MCI enough
customers to make build-out of its initially small network economically feasible.

Enabling competition in the long distance business, however, required substantial
intervention on the part of the United States Department of Justice, the courts and the
Commission. Without the AT&T divestiture in 1984, which eliminated the BOCs’
incentive to discriminate in favor of AT&T, it seems inconceivable that today’s intensely
competitive long distance business would have developed. Non-discriminatory access to
exchange access services provided by the BOCs, and regulations that required AT&T to

resell its network services, created the environment that made it possible for competitors

* MCI was acquired by WorldCom in 1998.
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to build nationwide networks. Ultimately, in 1995, twenty-three years after MCI began
providing service, the Commission was able to declare AT&T non-dominant.’
Gtven the much more daunting obstacles to competition for local services than for
long distance services, it strains credulity to think that the Commission would be in a
position to begin deregulating the incumbent LECs after only six years. Competition for
local services raises significantly more difficult issues because the barriers are so high
{(potentially insurmountable) to entering as an end-to-end facilities-based local carrier.
All indications are that there are very significant economies of scale in the loop plant. In
addition, even where these economies of scale are not inhibitory, the costs of securing
access to buildings and rights of way can preclude efficient entry. Barring a fundamental
change in network economics, or an unforeseen technological development, this will
continue to be the case indefinitely. The Commission’s policy must reflect these
realities.
C. The Path Forward is Through Intramodal Competition
Just as development of long distance competition depended on the availability of
access to AT&T’s services, development of local competition depends on access to
incumbent LEC facilities, as unbundled network elements. For the vast majority of
customers and services today, there is no alternative to the incumbent LEC networks.
Intermodal competition does not today constrain the incumbent LECs’ market power, nor
will it for the foreseeable future. Competition from satellite and wireless carriers is
severely limited by spectrum scarcity and technical disadvantages. The only market in
which a competitor can provide service on par with the incumbent LECs is the residential
broadband market. But the presence of this single competitor — the cable company —

creates a duopoly, not workable competition,

> Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carrier, Order, 11 FCC
Rcd 3271 (1993).
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Competitors’ networks still extend to only a small share of the locations of
business customers. Even carriers with extensive networks depend on incumbent LEC
facilities for last mile facilities, and thus cannot constrain the ILECs’ exercise of market
power. For the vast majority of mass market voice customers, the choice is either the
incumbent LEC or a competitive LEC that relies on UNEs. The cable/BOC duopoly for
residential broadband services is likely to result in the same high prices and lack of
innovation that resulted from the cellular duopoly. And business users cannot obtain
DSL services of sufficient reliability and security from any company except a
competitive local exchange carrier.

As a result, if the Commission prematurely denies competitive carriers access to
unbundled network elements, the incumbent LECs will retain their local monopolies. As
they receive in-region, interLATA authority, moreover, the BOCs will be able to offer
packages of local and long distance services that can be offered by no competitive carrier
in the absence of the necessary UNEs, and the BOCs will re-monopolize the long
distance business. The absence of competition will also enable the BOCs to extend their
dominance over access to the Internet, and possibly to the Internet itself, historically the
most robustly competitive telecommunications sector. Premature deregulation of
incumbent LECs is thus extremely risky, and will represent a radical departure from the
goals of the Communications Act.°®

Intramodal competition, in contrast, if pursued rigorously and vigorously, will
result in increased investment as well as meaningful developments in competition,
although not overnight. The Commission's unbundling requirements and the threat of
competition have spurred significant BOC investment since passage of the 1996 Act. For

exampie, the BOCs invested $100 billion in 1996-2000, significantly stepping up their

® Communications Act of 1934, as amended by the Telecom Act of 1996, 47 US.C. §§
L51 et seq. (The Act).
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level of investment.” Competitive carriers also responded to the framework of the 1996
Act and invested $56 billion in the same time period.® And even during this period of
readily available capital, the CLECs did not come close to extending their networks to
enough customers and enough places to challenge the incumbent LECs’ bottieneck
control over the last mile.

Particularly when capital is tight, as it is in today’s economy, competitive carriers
are required to show a stable and growing revenue stream in order to raise money to build
out their networks. If there is any lesson to be learned from the implosion of the
competitive LECs, it is that any competitive company that wants to survive for the long
term must build its network incrementally as it develops a customer base.

The policies required for competition therefore include ensuring that competitive
carriers receive nondiscriminatory access at TELRIC prices to UNEs and UNE
combinations, including EELs, UNE-P, and all loop types. If the Commission adopts
these policies, and conducts another review in five years, it will likely see that end-user
customers have greater choice, lower prices and an opportunity to receive innovative
services. The risks of pursuing this approach, moreover, are low. Because companies
prefer the control and flexibility that come with owning their own facilities, they can be
expected to build, rather than buy, as long as they eam a reasonable return on their
investment. Thus, there is little downside, and a large potential upside, if the
Commission stays the course and ensures that competitive carriers receive non-

discriminatory access to the full range of unbundled network elements.

7 See ARMIS Report 43-07 (1996-2000).

® The State of Local Competition 2001, The Association for Local Telecommunications
Services (February 2001} at p. 20.
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D. WorldCom’s Comments Provide the Facts, Economic Analysis and Legal
Analysis to Support Adoption of Pro-Competitive Policies

Substantively, these comments are divided into two sections. Section II presents
the relevant facts and economic analysis regarding the state of competition for business,
residential and broadband services. Section III describes the standard for impairment,
and the results of the application of that standard for those UNEs and combinations

needed to provide business, residential, and broadband services.

1. Facts and Economic Analysis

Business. Although competitive LECs have had some success in serving business
customers, the competitive sector still has such a small share of the business market that
non-incumbent LECs are irrelevant for purposes of market analysis.9 Moreover, even
competitive carriers with extensive networks depend on incumbent LEC facilities. Cable,
fixed wireless, and competitive fiber facilities provide links to a limited number of
business customers today. Although new entrants use competitive fiber facilities, to the
extent possible, to provide service to business customers, particularly multi-location
customers, competitive carriers often must rely on the incumbent LLECs for the provision
of “last-mile” facilities, as well as inter-office transport. Competitive carriers connect to
only a fraction of the millions of buildings and other commercial locations served by
incumbent LLECs. Competitive carriers build out to customers where it is economically
feasible to do so, but with today’s technology, as a general matter, even when the
customer is located near an existing fiber ring, it is not economically viable to extend
fiber to a building unless customers in that building commit to purchasing at least three
DS-3 circuits. Therefore, it is highly unlikely that any company other than the incumbent

LECs will reach every building in the United States.

K See, e.g., Public Notice, Common Carrier, International and Wireless Bureaus Modify
WorldCom-Intermedia Merger Conditions (Nov. 20, 2001) at 2.
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Mass Market. For the vast majority of mass market voice service customers, the
choice is either the incumbent LEC or a competitive LEC that relies on UNEs from
incumbents to offer service. WorldCom has been able to enter certain parts of states
where the UNE pricing allows the company to compete against the BOCs by offering a
premium product. A small, specialized set of customers, representing approximately two
percent of U.S. households, use mobile wireless service (PCS) as their primary voice
service. The amount of spectrum available for PCS service is limited, however, and this,
combined with higher prices and a signal of poorer quality than for comparable landline
service, means that the availability of PCS cannot discipline the local exchange market.
Similarly, fewer than two percent of the nation’s small business and residential lines are
served by cable telephony.

Broadband. Some residential customers have a choice of two broadband options:
incumbent LEC DSL or cable modem service. The Commission’s experience with
cellular duopoly demonstrates, however, that two competitors are not enough to produce
the benefits normally associated with robust competition, specifically innovation and
iower prices. Competitive LECs with access to efficiently priced UNEs can strengthen
the incentives of cable providers and incumbent LECs to foster the widespread
deployment of broadband services. Furthermore, not all residential customers have a
choice of even two providers, and very few small business customers have a choice of
even one broadband provider. WorldCom offers DSL to medium-sized and large
businesses with multiple locations out of a small number of wire centers. But to the
extent that neither the incumbent LEC nor the CLECs offer business-grade DSL, business
customers have no choice but to buy overpriced special access service or do without

broadband service entirely.
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2. Argument

Section I1I argues that the Commission should continue to adhere to the legal
framework established in the Act and the standards for impairment adopted in the UNE
Remand Order. In addition, the comments explain why the Commission should reject
attempts to impose additional limits on the ability of competitive LECs to obtain and
utilize UNEs. Specifically, the Commission should not: (1) adopt a service-specific
impairment analysis; (2} impose use restrictions; (3) engage in a “granular” analysis by
geographic market; (4) adopt an automatic sunset provision; or (5) establish unbundling
requirements that depend on the date of deployment or the technology (e.g., copper or
fiber). Section III also confirms that TELRIC continues to be the proper measure of cost
for purposes of setting UNE rates and addresses the effect of the Commission’s
unbundling rules on other issues, including universal service and long distance
competition. Section I then applies the Commission’s impairment standard to those
UNEs and combinations needed to provide business, residential, and broadband services.

Business. Competitors will be impaired in their ability to serve business
customers without unbundled access to high-capacity loops and transport, including
multiplexing functionalities. Incumbent LECs must also be required to provide access to
the loop and transport combination known as the EEL. In addition, the Commission must
act to ensure that incumbent LECs actually make these UNEs and UNE combinations
available. At a minimum, the Commission should expressly clarify that “co-mingling” of
services ordered out of interstate and intrastate tariffs and interconnection agreements is
permissible, and define the limited circumstances under which it is legitimate for an
incumbent LEC to reject @ UNE order based on a claim that there is “no facility.”

Mass market. Consumers benefit from UNE-P based competition and there are
no disadvantages to the public interest from making UNE-P available. Because

competitive carriers are impaired in their ability to serve small business and residential
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customers without access to unbundled local switching, the Commission should eliminate
- or at least narrow— its existing switching exception. WorldCom demonstrates that
doing so will not discourage facilities deployment and will ensure that the many benefits
of competition inure to all end users, including residential and small business customers.

Broadband. Competition from competitive LECs and cable companies has been
the key spur to broadband deployment by incumbent [LECs. As with mass market local
services, unbundling has improved, rather than diminished, incumbent I.LECs’ incentives
to invest in their broadband infrastructure. Moreover, competitive LECs’ DSL offerings
depend on unbundled access to UNEs, including loops (both copper and fiber), line
sharing, and line splitting. Given the evolution of incumbent LECs’ networks toward the
increased use of remote terminals, the Commission should also modify its packet
switching carve-out to ensure that competitive LECs have unbundled access to DSLAMs
in remote terminals.

The final subsection of Section IIT discusses the remaining UNESs, and explains
why they continue to be critical to the provision of competitive telecommunications
services. This section demonstrates that competitive LECs will be impaired in their
ability to offer telecommunications services without unbundled access to the network
interface device and inside wire, signaling networks and call-related databases (including

the CNAM database), directory assistance listings, and operation support systems.

3, Summary of Requested UNEs

The list below summarizes the UNEs and UNE combinations that must be
provided by incumbent LECs in order for competition to develop. An asterisk indicates a
request to modify the Commission’s current rules.

UNEs

e Unbundled Loops, including:
o high-capacity loops such as DS-1, DS-3, and OC-n

10
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xDSL-capable loops
copper and fiber-fed digital loop carrier (DLC) loops/subloops*
line sharing
o line splitting*
Network Interface Devices and Inside Wire
Local Switching,* including;
o packet switching at remote terminals*
Interoffice Transport
Signaling Networks and Call-related Databases, including:
o Calling Name (CNAM) database*
Operation Support Systems, including:
o loop qualification information
Directory Assistance Listings

c C 0O

UNE Combinations

Enhanced Extended Links (EELs)*
UNE Platform (UNE-P)

4. Supporting Report and Declarations

In support of its request for unbundled access to these network elements and

combinations, WorldCom attaches a report by HAI Consulting, Inc. entitled “The

Technology and Economics of Cross-Platform Competition in Local

Telecommunications Markets” (HAI Report). The HAI Report assesses the development

of competition since the 1996 Act and the near-term prospects for further facilities-based

competition from firms using alternative technology platforms, including cable, wireless,

and fiber rings.

In addition, WorldCom is submitting eight factual declarations in support of its

comments. Those declarations include:

Declaration of Edwin A. Fleming — Mr. Fleming’s declaration describes the
process that WorldCom uses to extend its local network to additional
buildings or to additional LEC central offices. It demonstrates the limited
circumstances under which such extensions are economically viable today.

Declaration of Peter H. Reynolds — Mr. Reynolds’ declaration, which is being

submitted under separate cover subject to the protective order in this
proceeding, discusses the extent to which WorldCom is able to provision
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loops and transport over its own local network facilities. It shows that, despite
multi-billion dollar investments in focal network facilities, WorldCom still
relies on incumbent LECs to supply the vast majority of the circuits that
WorldCom requires to deliver services to its customers.

Declaration of Ian T. Graham — Mr. Graham’s declaration explains
WorldCom’s current DSL strategy and its evolution. It demonstrates that
WorldCom’s DSL offerings depend on the continued availability of UNEs
from incumbent LECs. It also demonstrates that, if WorldCom is denied
access to select UNEs necessary for the provision of DSL service, business
customers seeking DSL service and independent Internet Service Providers
(ISPs) will be deprived of the benefits of high-speed access to data networks
and the Intemnet.

Joint Declaration of Tom Stumbaugh and David Reilly — This joint declaration
explains WorldCom’s need to obtain fiber-fed UNE loops from incumbent
LECs in order to provide competitive DSL services. It focuses on the role of
digital loop carrier (DLC) systems in the continuing evolution of the loop
plant and explains that, in order to offer DSL services, WorldCom requires
access to all loops provisioned on DLC systems, on “next generation” DLC
(NGDLC) systems, on NGDLC systems equipped with Asynchronous
Transfer Mode (ATM) capabilities, and on broadband passive optical network
systems. Moreover, this declaration explains that CLECs are impaired
without access to ILEC DSLAMs located in remote terminals.

Declaration of Bernard Ku — Mr. Ku’s declaration explains that competitive
carriers cannot, as a practical matter, self-provision or obtain signaling and
call-related databases from third-party vendors. This is the case even where
competitive LECs use their own switches.

Joint Declaration of John Gallant and Michael Lehmkuhl — Mr. Gallant and
Mr. Lehmkuhl’s declaration describes the Calling Name (CNAM) database,
and explains that competitive carriers seeking to maintain their own databases
require the ability to download the information contained in the CNAM
database in a consolidated form.

Declaration of Michael Lehmkuhl — Mr. Lehmkuh!’s declaration explains that
the incumbent LECs control nearly all of the customer listing data that
comprise directory assistance listing (DAL) information, and that third-party
DAL databases are not as up-to-date as incumbent LEC databases.

Declaration of Sherry Lichtenberg — Ms. Lichtenberg’s declaration describes

the continuing need for unbundled access to Operations Support Systems
(OSS). It demonstrates that no market or technological changes have occurred
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with regard to OSS since the UNE Remand Order, and confirms that OSS
remains critical to the ability of new entrants to compete in the local market.

II. FACTS AND ECONOMIC ANALYSIS
A. Business Services

1. Services and Plavers

In assessing impairment, it is important for the Commission to understand the
marketplace for local exchange, exchange access, and interexchange services. Here,
WorldCom follows the approach taken by the Commission in the LEC Classification
Order'” and various merger orders. The FCC has typically identified two distinct
markets: a mass market, consisting of residential and small business customers; and a
business market, consisting of medium and large business customers.!' The business
market includes all voice and data services provided to business customers,'” including
enterprise customers.” Within the business market, the FCC traditionally has examined
local exchange and exchange access services separately from interexchange services.

As explained below, the incumbent LLECs are the dominant providers of local

. : 14
exchange and exchange access services sold to business customers. ~ Interexchange

‘" Regulatory Treatment of LEC Provisioning of Interexchange Services Originating in
the LEC’s Local Exchange Area, 12 FCC Red 15756 (1997) (LEC Classification Order)
atq 26 (the 1992 Merger Guidelines provide the proper analytical framework for defining
relevant markets in order to assess market power).

" Application of WorldCom, Inc. and MCI Communications Corporation for Transfer of
Control of MCI Communications Corporation to WorldCom, Inc., 13 FCC Rcd 18025
(1998) at | 24 (MCI/WorldCom Merger Order).

'2 The FCC has declined to separate the larger business market into distinct voice and
data markets. Id. at [ 25-27.

1 Enterprise customers typically are businesses with multiple locations. These customers
seek a single provider capable of serving all of their locations (sometimes throughout a
region, or throughout the country) allowing for complete integration of ail
telecommunications (voice and data) services.

" See, e.g., Application of GTE Corporation and Bell Atlantic Corporation for Consent
to Transfer Control of Domestic and International Sections 214 and 310 Authorizations
and Applications to Transfer Control of a Submarine Cable Landing License, 15 FCC
Red 14032 (2000) at J 120 (BA/GTE Merger Order).
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services, by contrast, are highly competitive. AT&T, WorldCom and Sprint are among
the largest providers of domestic interstate long distance services to large business
customers, with WorldCom serving as both a retail and wholesale provider of these
services.”” The BOCs are also likely to be major competitors for this business once they
receive authority to offer in-region long distance throughout their service areas.'®
Enterprise customers currently are served primarily by interexchange carriers, which are
best able to serve ocations in multiple LATAs — at least until the BOCs are granted

authority to provide interLATA services throughout their regions.

2. Incumbent LEC Local Facilities Are a Key Input for All Business
Services

Exchange access facilities provide the crucial link between customers’ premises
and carriers’ networks. They are an essential input for all business services, including
local exchange service, ordinary voice long distance services, data services such as frame
relay, ATM, or Gigabit Ethernet, or Internet access services. One of the key
characteristics of the enterprise segment of the business market is that enterprise
customers typically require service in multiple locations scattered throughout a city or the
nation."”” To compete effectively for an enterprise customer’s business, a carrier must be
able to obtain exchange access facilities to all of the customer’s locations.

Business services are provided via both switched access services and dedicated
facilities."® Switched access is used for voice services. Dedicated facilities can be used

for either voice or data services; increasingly, carriers are offering “integrated” service

P MCl/WorldCom Merger Order at  34.
16
Id.

17 . .
For example, a bank may require frame relay service that connects many branches to a
corporate data center.

'* As described below in sections I1.C. and LD, WorldCom also serves business
customers, including enterprise customers, with DSL services.
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